
New Massachusetts 
Laws Impacting the 

Workplace 
Panel	Discussion	of	Commonly	Asked	Questions	

(Neither	these	Materials	nor	the	Presentation	are	Intended	to	
Provide	Professional	or	Legal	Advice)		



What We’ll Discuss 

●  Marijuana	in	the	
Workplace	

●  Equal	Pay	Act	
●  Pregnant	Workers	
Fairness	Act	

●  Paid	Family	
Medical	Leave	

●  Earned	Sick	Time	
●  Non-compete	
Agreements	

2 



2019 Survey of MA Employers’ Drug 
Testing Practices  

Source: AIM HR Solutions January Survey 
 



Marijuana and the Workplace 

§  Recreational	marijuana	became	legal	in	MA	in	2016	
§  Retail	shops	opened	recently	in	2018	
§  Survey	

§  35	of	the	52	surveyed	companies	conduct	drug	
testing	

§  74%	test	for	marijuana	

§  10%	will	change	their	drug	testing	practices	as	the	
result	of	the	legalization	of	recreational	marijuana	

§ No	longer	testing	for	THC	 4 



The Massachusetts Equal Pay Act 
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Basic Requirements 

ü  Applies to nearly all Massachusetts employers, regardless of size 
 
ü  Applies to Male and Female Employees 

ü Must Receive Equal Pay for “Comparable Work” 
 
ü  “Comparable Work” is Defined By Statute 
 
ü  Pay Differences Permissible Only Where Based Upon a Reason Set 

Forth in the Statute 
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What is Comparable Work? 

“Work that is substantially similar in that it requires 
substantially similar skill, effort and responsibility, and is 
performed under similar working conditions…” 
 
ü  To be comparable, must work be “equal”?        No.  

ü  Does “substantially similar” require a job be identical or alike in all 
respects?  No, “minor differences in skill, effort or responsibility will 
not prevent two jobs from being considered comparable.” 
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Common Questions about Pay Differences 
 
What if my employees have pay differences based on their dates of hire? 
 
What if my employee is paid less because she was not credited service time 
while on leave (example: employee had two maternity leaves in last four years)? 
 
What if an employee is paid more based upon a merit pay system where in the 
past one employee consistently received a higher rating and higher raise? 
 
 
Let’s review the Six Factors…… 
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Permissible Pay Variations May be Based 
Upon… 

1.  A system rewarding seniority with employer (leave time due to 
pregnancy-related condition, protected parental, family, & medical 
reason cannot affect seniority); 

2.  A valid merit system; 
3.  A system that measures earnings by quantity or quality of 

production, sales, or revenue; 
4.  Geographic location of where a job is performed; 
5.  Education, training, and/or experience IF reasonably related to 

the job; or 
6.  travel, where it is a regular and necessary job condition 
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Other Basic Requirements 

ü  Employers may not seek salary or wage history of any prospective 
employee before making an offer that includes pay 

 
ü  Employers may not require that a prospective employee’s wage 

history meet any specific criteria 
 
ü  Employer may not prohibit employees from discussing and 

disclosing their wages 
 
ü  Employers may not retaliate against an employee for exercising 

rights protected by the law 
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An employer hires a third party (recruiter) to screen 
applicants.  In screening, the employer asks the applicants 
their current salary to get a sense of whether the job may be 
interesting to the applicant.   
 
Is the employer able to avoid responsibility for this otherwise 
unlawful inquiry because it was asked by a recruiter?  
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The Affirmative Defense 

Affirmative defense to the Massachusetts law is available to 
employer if, within prior 3 years, it has completed self-evaluation of 
pay practices and can demonstrate self evaluation and “reasonable 
progress” in eliminating compensation differentials based on gender 
for comparable work 

ü  Self evaluation must be good faith and reasonable 
ü  “reasonable in detail and scope” 
ü Genuine attempt to identify pay disparities 
ü Make “reasonable progress toward eliminating any pay 

disparities” 
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Reminder! 
You cannot reduce an employee’s 
compensation in order to rectify a 

disparate pay issue. 
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HR Best Practices 
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o  Review current pay practices by position  
o  Update job descriptions in consideration of “comparable” work 
o  Review/update/install salary ranges 
o  Review/update/install merit review process 
o  Update employment applications 
o  Update policy manuals on compensation philosophy and pay inquiries 
o  Train/educate supervisors and be vigilant in ensuring managers are on 

board 
o  Clearly define performance metrics 



Massachusetts Pregnant Workers 
Fairness Act 
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Basic Requirements  
●  Amends M.G.L. c. 151B to include pregnancy and related medical 

conditions (e.g., lactation or the need to express breast milk) as 
protected categories  

●  Unlawful for an employer to: 
○  take an adverse action against an employee who uses, or requests, a 

reasonable accommodation in the terms, conditions or privileges of 
employment 

○  require an employee to accept an accommodation (for example, a 
leave) that the employee does not want to accept if the 
accommodation is not necessary to allow the employee to perform the 
essential functions of the job 

○  refuse to hire a person who is pregnant because of the pregnancy or 
a condition related to the pregnancy 
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Reasonable Accommodations 
The law defines that “reasonable accommodations” may include: 
 
●  more frequent or longer paid/unpaid breaks  
●  time off (paid/unpaid) to attend to a pregnancy complication or 

recover from childbirth  
●  acquisition or modification of equipment or seating  
●  temporary transfer to a less strenuous or hazardous position 
●  job restructuring  
●  light duty  
●  private non-bathroom space for expressing breast milk 
●  assistance with manual labor 
●  modified work schedule  
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Medical Documentation 
Employers may generally request medical 
documentation in connection with a reasonable 
accommodation request . . .  
 
HOWEVER an employer may not request any 
such documentation for the following 
accommodations: 
 
ü  more frequent restroom, food or water breaks 
ü  seating 
ü  limits on lifting more than 20 pounds  
ü  private non-bathroom space for expressing 

breast milk  
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Employee seeks an accommodation of modified seating 
for a pregnancy-related health condition.  Does the 
employer engage in the “interactive process”? Does the 
employee have to use specific words to put employer 
on notice? 
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Employee who is returning to work from a parental leave 
requests she be provided four 1 hour breaks per day for 
purposes of expressing breast milk.  She informs the 
employer the length of this request is indefinite.   
 
What are the employer’s rights? Responsibilities? 
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HR Best Practices 

●  Educate	Staff	
●  Ensure	Policy	&	
Posting	

●  Strategize	locations	
for	lactation	

●  Review	ideas	in	
accommodating	
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Massachusetts Earned 
Sick  

Time Law 
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Basic Requirements 
●  Employers with 11 or more employees must offer paid sick leave 

(those will 10 or fewer must offer unpaid sick leave) 
●  Sick time may be earned and accrued by employees or awarded 

as a lump sum. If earned, it must be at a rate of at least one hour 
of sick time for every thirty hours of work, including overtime.  

●  Employees must be permitted to earn up to 40 hours per year.  
●  Employees must be permitted to use up to 40 hours of sick leave 

per year and must be allowed to carry over up to 40 hours of 
unused earned sick time to the following year.  

○  Note: this is not a requirement if the employer awards 40 
hours of sick time in a lump sum at the beginning of the year. 

●  Employers are not required to pay out employees for earned but 
unused sick time at the end of employment. 
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Uses for Sick Time 
An eligible employee may use sick time: 
§  Care for the employee’s child, spouse, parent, or parent of a spouse, who 

is suffering from a physical or mental illness, injury, or medical condition 
that requires home care, professional medical diagnosis or care, or 
preventative medical care;  

§  Care for the employee’s own physical or mental illness, injury, or medical 
condition that requires home care, professional medical diagnosis or care, 
or preventative medical care;  

§  Attend a routine medical appointment or a routine medical appointment for 
the employee’s child, spouse, parent, or parent of spouse;  

§  Address the psychological, physical or legal effects of domestic violence; 
or 

§  Travel to and from an appointment, a pharmacy, or other location related 
to the purpose for which the time was taken. 
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Notice and Medical Documentation 
●  Employers can prevent employees from using sick time in the first 90 

days of employment (though the employee will earn time in this period) 
●  Employees must provide 7 days notice if the leave is foreseeable and 

notice as soon as practicable if not foreseeable 
 
●  An employer may only require medical certification of used sick time if:  

§  The use of sick time exceeds 24 consecutively scheduled work hours;  
§  The employee is absent for 3 consecutively scheduled work days;  
§  If the employee’s absence occurs within 2 weeks prior to an employee’s 

final scheduled day of work before termination of employment, except for 
temporary workers; or 

§  The employee’s absence occurs after four unforeseeable and 
undocumented absences within a 3 month period. 
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What are the pros and cons of a PTO policy? What about 
unlimited PTO? 
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The New 
Massachusetts Non 

Compete Law 
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Basic Requirements  
●  The law took effect on October 1, 2018 and applies to non-

compete agreements entered into on or after that date. 
○  The law does not cover non-competition agreements used with 

the end of employment if the employee has 7 days to revoke 
the agreement. 

●  The law covers both employees and independent contractors who 
work or live in Massachusetts.  Multi-state employers are not 
exempt from this law as it relates to their employees who live or 
work in Massachusetts. 
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Basic Requirements  
●  The new law provides that non-competition agreements cannot be 

enforced against: 
○  Employees classified as nonexempt (i.e., eligible for overtime) 

under the FLSA; 
○  Undergraduate or graduate students partaking in an internship 

or other short-term employment relationship with an employer; 
○  Employees who are 18 years old or younger. 

●  Non-competition would also not be enforceable against any 
employee who is terminated from employment “without cause or 
laid-off.”  

●  There are special requirements for the form and content of the 
agreement 
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Contents of a Non-Compete 
●  Non-compete agreements must be no broader than necessary to 

protect one or more of the following legitimate business interests of 
the employer:  

A.  the employer’s trade secrets (M.G.L. c. 93L, s. 1);  
B.  the employer’s confidential information that otherwise would 

not qualify as a trade secret; or  
C.  the employer’s goodwill. 

●  There is also a new requirement that agreements must include a 
“garden leave clause, or other mutually-agreed upon consideration 
between the employer and the employee.”  

○  “Garden leave” clauses provide for continued payment during 
the restrictive period.  
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Common Questions  
●  Is	the	law	retroactive?	Are	all	my	non-competes	that	existed	

before	the	law	void?	

●  Can	I	hire	employees	under	different	non-compete	terms	from	
current	employees?	

●  What	is	the	difference	between	non-solicitation	and	non-
compete?	

●  What	is	a	confidentiality	agreement?		Are	they	still	legal?	
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Massachusetts  
Paid Family Medical Leave Law  
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The PFML 
●  This new law will require the state to create a new division within 

the Executive Office of Labor and Workforce Development to 
administer a new trust fund where employers will contribute in 
order to fund this new entitlement to paid family and medical leave.   

●  This law will apply to nearly all private employers in 
Massachusetts.  

○  This is a local option law for municipalities. 
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The PFML (cont’d) 
§  Eligibility for employees to access leave under this law will have similar work 

time requirements to the current access to unemployment benefits.  

§  This law will allow employees in Massachusetts to access paid family and 
paid medical leave for reasons similar to those under the FMLA, but also for 
reasons beyond the FMLA.  

34 



PFML 
●  Paid medical leave is capped at 20 weeks per benefit year. 

●  Paid family leave is capped at 12 weeks per benefit year. 

●  Paid family leave arising from a covered service member’s 
call to active duty is capped at 26 weeks per benefit year. 

●  The maximum amount of combined family and medical leave 
that an individual may take is capped at 26 weeks per benefit 
year.	
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The PFML (cont’d) 
●  This leave will be paid at a rate of up to 80% of the portion of an 

employee’s average weekly wage that is equal to or less than 50% of 
the state’s average weekly wage, and 50% of the portion that 
exceeds 50% of the state average weekly wage, to a total maximum 
benefit of $850 per week.  

○  This maximum benefit amount will be adjusted annually based on 
the average weekly wage in Massachusetts.  

●  The leave will be funded through a payroll tax on the employer, which 
will initially be set at a rate of 0.63% and will be adjusted annually.  
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The PFML (cont’d) 
 
●  The employer can deduct up to 40% of the contribution 

for medical leave from employees’ wages and up to 
100% of the contribution for family leave from 
employees’ wages.  

●  Employers with 25 or fewer employees are not required 
to bear any of portion of the contributions. 
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The PFML (cont’d) 
 
●  The law permits employers to apply to meet their obligations under 

the law through a private plan that meets, or exceeds, all the 
requirements of the statute.  

●  There are strong anti-retaliation and anti-discrimination protections 
in the law and the law allows employees a private right of action to 
bring a claim of alleged violation of the law. There are also strong 
penalties for employers who do not make the required 
contributions. 

 
Stay Tuned… 
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Massachusetts Paid Family and Medical 
Leave 
●  Timeline	reproduced	from	Mass.Gov:		https://www.mass.gov/info-details/timeline-of-paid-family-

and-medical-leave-contributions-and-benefits	
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Notifying Employees of Legal 
Protections! 
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Notice to Employees of Legal Rights and 
Benefits 
●  Employees Must or Should Have Notice of Laws and 

Benefits 

●  How to Reach Employees: 
○  Remote workforce 
○  Language Barriers 
○  Is a handbook notice enough? 

●  Practical tips for Communicating With the Workforce 
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HR Best Practices 
●  Checklist	
1.  Are	your	handbooks,	policies,	posters	up-to-date?	
2.  Front-line	leaders	aware	of	impact	of	laws	on	their	

interaction	with	employees?	
3.  Strategize	budgetary	concerns	related	to	Pay	Equity	

compliance.	
4.  Review	drug	testing	practices.	
5.  Educate	employees	on	the	company’s	position	on	the	

topic.		
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